
United States Patent and Trademark Office 



UNITED STATES DEPARTMEnfT OF COMMERCE 
United States Patent and Tnulemark Office 
Address: COMMISSIONER FOR PATENTS 
P.O.Boxl4S0 

Atexandria. Virgmia 223 13-1450 

WWW.US|lt0.gOV 



APPLICATION NO. 



FILING DATE 



FIRST NAMED INVENTOR 



ATTORNEY DOCKET NO. 



CONRRMATION NO. 



10/769,345 



01/30/2004 

10/24/2005 



Gary L. Shubeit 



37575 7590 

DAVID A. BURNS 

REISING, ETHINGTON. BARNES, KISSELLE. P.C. 
P.O. BOX 4390 
TROY, MI 48099 



7319.3002.001 



83S4 



EXAMINER 



FETSUGA, ROBERT M 



ART UNIT 



PAPER NUMBER 



3751 

DATE MAILED: 10/24/2005 



Please find below and/or attached an Office communication concerning this application or proceeding. 



PTO-90C (Rev. 10/03) 



Office Action Summary 


Application No. 

10/769.345 


Applicant(s) 

SHUBERT, GARY L. 


Examiner 
Robert M. Fetsuga 


Art Unit 

3751 





- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS. 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )M Responsive to communication(s) filed on 22 September 2005 , 
2a)S This action is FINAL. 2b)n This action is non-final. 

3) D Since this application is in condition for allowance except for formal nnatters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 1-21 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) KI Claim(s) 7-75 and 18-21 is/are allowed. 

6) S Claim(s) 16 and 17 is/are rejected. 
?)□ Claim(s) is/are objected to, 

8) n Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) n The specification is objected to by the Examiner. 

10)n The drawing(s) filed on is/are: a)n accepted or b)n objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
1 !)□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12)n Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)n All b)n Some * 0)0 None of: 

1 .□ Certified copies of the priority documents have been received. 

2.0 Certified copies of the priority documents have been received in Application No. . 

3.D Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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1. Claim 16 is rejected under 35 U.S.C. 112, first paragraph, 
because the specification, while being enabling for an awning 
support including two bent rods and a cross member, does not 
reasonably provide enablement for only two bent rods. The 
specification does not enable any person skilled in the art to 
which it pertains, or with which it is most nearly connected, to 
make and use the invention commensurate in scope with these 
claims . 

Applicant did not substantively address this rejection on 
page 10 of the response filed September 22, 2 005. 

2. The following is a quotation of the appropriate paragraphs 
of 35 U.S.C. 102 that form the basis for the rejections under 
this section made in this Office action: 

A person shall be entitled to a patent irnless - 

(b) the invention was patented or described in a printed publication in this or 
a foreign country or in public use or on sale in this country, more than one 
year prior to the date of application for patent in the United States. 

3. Claims 16 and 17 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Durham. 

Considering claim 16 to be drawn to the awning per se as 
stated at pages 10-11 of the response, the Durham reference 
discloses an awning comprising: a cover (supported by A,B,C); a 
first shaft H; a second shaft H; a first rod H* ; a second rod 
H'; a canopy (Fig. 1); and a cross member K, as claimed. The 
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initial statement of intended use (hot tub/spa) , and all other 
implications related thereto, have been considered but do not 
appear to impose any patentably distinguishing structure over 
that disclosed by Durham. 

4. Claims 1-15 and 18-21 are allowed. 

5. Applicant is referred to MPEP 714.02 and 608.01 (o) in 
responding to this Office action. 

6. The grounds of rejection have been reconsidered in light of 
applicant's arguments, but are still deemed to be proper. 

THIS ACTION IS MADE FINAL. Applicant is reminded of the 
extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action 
is set to expire THREE MONTHS from the mailing date of this 
action. In the event a first reply is filed within TWO MONTHS 
of the mailing date of this final action and the advisory action 
is not mailed until after the end of the THREE-MONTH shortened 
statutory period, then the shortened statutory period will 
expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated 
from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than 
SIX MONTHS from the mailing date of this final action. 
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7. Any inquiry concerning this communication should be 
directed to Robert M. Fetsuga at telephone number 571/272-4886 
who can be most easily reached Monday through Thursday. 
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